

ZONING BOARD OF APPEALS

OFFICIAL RECORD & REPORT

MEETING OF June 13, 2013

PRESENT AT HEARING:

FOR THE ZONING BOARD OF APPEALS:

Members: 
Kevin Walls, Ernest Coombs, Bill Ferm, Edie Dunham, James Bright

FOR THE TOWN:

Town Manager Durlin Lunt, Kim Keene, CEO

Diane O’Connell, Attorney for the Zoning Board of Appeals 

James Collier, Attorney for CEO Keene

Heidi Smallidge, Recording Secretary
PUBLIC:  
Daniel Pileggi, Attorney for Gerald and Laurie Shencavitz and Judith and James Aylen; Paul MacQuinn of Harold MacQuinn Inc., Ed Bearor, Attorney for Harold MacQuinn Inc.; Dick Broom, Anne Funderburk, Gerald Shencavitz, Laurie Shencavitz, Judith E. Aylen, James P. Aylen, George Gilpin, Ellen Brawley, Erma Smallidge, Jan Coates, Jean Travers, Sharon Musetti, Chuck Bucklin, Pam Bowie, Katrina Carter, Charlotte Singleton, Beth Singleton, Elizabeth S. Roberts, Christine Breedlove  

I.
CALL TO ORDER:
The meeting was called to order at 6:05 pm by Chairman Bill Ferm.  It was confirmed there was a quorum.  Adequate public notice and notice of continuation were confirmed.  It was noted that the abutters were notified.  
II.
To Review and Approve March 26, 2013 Minutes and Findings of Fact and Conclusions of Laws (AB# 001-2013)

Chairman Ferm confirmed the Minutes had been provided to the Board.  Ms. Dunham moved, with Mr. Walls seconding, to approve the Minutes as presented.  Motion approved 5-0.
II.
Administrative Appeal

A. OWNER(S):  Harold MacQuinn, Inc.
APPLICANTS:  Gerald & Laurie Shencavitz




James Peter & Judith Ellen Aylen


AGENT(S):  Daniel A. Pileggi, Esq.

LOCATION:  Off Crane Road, Hall Quarry

TAX MAP:  007 LOT(S):  075 ZONE(S):  Residential Two (R2)

PURPOSE:  Appealing letter written by the Code Enforcement Officer to Harold MacQuinn, Inc. (AB# 002-2013)
Chairman Brawley inquired whether there were any conflicts of interest among the Board members.  Ms. Dunham disclosed that Attorney Dan Pileggi has represented her as her lawyer in the past.  She did not feel it would bias her on this issue.  Mr. Bright moved, with Mr. Walls seconding, to allow Ms. Dunham to continue in the hearing.  Motion approved 5-0.  

Chairman Ferm disclosed that he had been approached by the Shencavitz regarding the quarry issue.  He did some quarry-related research, but told them he could not represent them.  His role was only to assemble research and historical materials.  There were no objections from Attorneys Bearor, Collier, or Pileggi.  Ms. Dunham moved, with Mr. Walls seconding, to allow Chairman Ferm to continue in the hearing.  Motion approved 5-0.
There were no other conflicts of interest found.  

Chairman Ferm stated that the first decision to be made in this hearing was whether the Zoning Board of Appeals had jurisdiction to hear the case.  It was his assessment that two parties involved, The Town of Mount Desert and Harold MacQuinn Inc., did not feel the Zoning Board of Appeals had jurisdiction to hear the appeal.  Attorney Pileggi, representing Gerald and Laurie Shencavitz and James and Judith Aylen, felt the Board of Appeals did have jurisdiction.  Chairman Ferm invited Mr. Pileggi to present his argument.  
Mr. Pileggi noted the appeal was based on a determination from the CEO that the MacQuinn property was a lawful non-conforming use.  Mr. Pileggi read the letter from Rudman Winchell:  “                                 he stated it was clearly a request for determination.  The landowner requested determination on the use.  This made it clear it was an issue over which the Zoning Board of Appeals has jurisdiction.  
Attorney Ed Bearor, representing Harold MacQuinn Inc., felt such a letter did not imply jurisdiction; the CEO simply made a ruling.  He noted that the appellants have already filed in court – this means they anticipate the Board will agree they have no jurisdiction.  To summarize, Attorney Bearor referred to a letter written by CEO Keene telling Harold MacQuinn Inc. they couldn’t operate at the quarry.  Harold MacQuinn Inc. voluntarily stopped operations.  In April, another letter was sent by Ms. Keene stating she would pursue no further action.  Mr. Bearor stated there was no action the CEO acted on, therefore there is nothing to appeal.  
Mr. Collier agreed that the Board of Appeals had no jurisdiction.  He felt there could only be jurisdiction if the CEO were to stop work, issue a permit, or make a determination of some sort.  Those were all appealable.  Mr. Pileggi felt that only where the ordinance specifically says something is not appealable is it not appealable.  Otherwise it can be appealed.  Mr. Collier maintained that the CEO has to find a violation in order for it to be appealable.  If there’s no finding, there’s no appeal, therefore the Board has no jurisdiction to hear the case.  

Chairman Ferm noted that the letter from CEO Keene dated April 9, 2013 stated that based on materials submitted she had decided not to attempt to enjoin Mr. MacQuinn.  The determination was not that it was a nonconforming use or not, but simply a determination not to pursue further action of any kind.  Mr. Pileggi felt it was a determination of nonconforming use.  Chairman Ferm asked if the Board decided they did have jurisdiction, then what authority did they have as a board?  Should they determine whether it’s a lawful use or not?  Compel the CEO to act?  Mr. Pileggi suggested they could reverse or uphold the CEO findings.  
Mr. Bearor noted the CEO wrote the April 9 letter to state she would not seek to enjoin Mr. MacQuinn based on the information she was given.  He felt the Superior Court should review the CEO’s decision, not the Zoning Board of Appeals.  
Mr. Collier noted the CEO can only enjoin someone for violation.  Ms. Keene wrote in her letter that she would not enjoin; she made no determination.  However, that status could change.  At this time she would make no determination.

Attorney O’Connell noted that if action was initiated as enforcement then it rests with the CEO and the ZBOA can review.  The question was whether the sentence in the April 9 letter is a determination or merely a decision not to enforce.  

Chairman Ferm noted that he would like to give the public an opportunity to speak, however he reminded them that at this time they were only looking at a very narrow issue – interpreting a specific ordinance regarding what the Board of Appeals can or can’t do and whether the Board can decide this issue.  

There was no public comment at this time.  

Chairman Ferm closed the argument part of the hearing.  

Ms. Dunham moved, with Mr. Bright seconding, to determine the Zoning Board of Appeals does have jurisdiction to hear the appeal.  

Mr. Walls did not feel the Board of Appeals had jurisdiction.  If the CEO makes a determination it can be appealed, and in this case she made none.  

Mr. Bright felt Ms. Keene made a determination.  Ms. Dunham agreed, feeling that a determination was made based on materials presented.  

Mr. Coombs disagreed.  

Chairman Ferm did not feel the Board had the jurisdiction to hear the appeal.  The language in the ordinance restricts what the ZBOA can and can’t do.  The letter of April 9 was more a decision not to seek enforcement at this time rather than a determination.  The language of the letter reserved the ability to seek enjoining at a later date.  Therefore, it is not a determination.  
Ms. Dunham asked if this meant a decision can be appealed.  She asked if MacQuinns could pick up rocks in the quarry because of this.  Mr. Walls noted that was not a decision of the ZBOA.  Ms. Dunham stated the decision has an effect on the area.  Mr. Walls agreed and noted that all that is happening in that area has an effect.  

Ms. Dunham asked a second time whether if MacQuinns was told to stop and then told they would not be enjoined, did that mean they could start operations again.  Mr. Coombs noted that was not a matter for the Board of Appeals.  

Chairman Ferm felt the CEO could not be forced to enjoin.  

Mr. Bright believed a decision had been made.  Mr. Walls thought it only meant that MacQuinn’s was not in violation at this point in time.  He added that there was no stop-work order; MacQuinn’s stopped work voluntarily.  

Ms. O’Connell noted that a decision is an administration act and there will always be some decision.  

Ms. Dunham asked if someone were to complain and the CEO refuses to enforce a rule is a court appeal the only recourse?  Chairman Ferm said that the Zoning Board of Appeals does not have the power to force the CEO to act or not.  Ms. Dunham asked further if the Zoning Board of Appeals tells the CEO she’s wrong is the ZBOA interpreting?  Mr. Walls noted the ZBOA can’t force the CEO to make a violation.  

Ms. Dunham asked when MacQuinn’s was told to stop was that not because of a violation?  Mr. Walls noted it was not; they simply stopped voluntarily.  

Chairman Ferm moved to vote.  

Motion failed 2-3 (Ferm, Walls, Coombs).

Chairman Ferm requested the Town attorney to create the Finding of Fact.  

Findings of fact:   The April 9th letter from the CEO was an exercise of her prosecutorial discretion.

Conclusion of Law:  The appellants did not have standing to appeal CEO’s exercise of prosecutorial discretion, and ZBA does not have jurisdiction to entertain such appeal.

Mr. Walls moved, with Mr. Coombs seconding, to approve the Findings of Fact and Conclusion of Law as presented by Attorney O’Connell.  Motion approved 3-2 (Dunham/Bright).  
IV.  Adjournment
Mr. Walls moved, with Mr. Coombs seconding, to adjourn the meeting.  Motion approved 5-0.  Meeting was adjourned at 7:02 pm.
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